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[S AND AUTHORITIES 


MEMORANDUM OE POI 
L INTRODUCTION 


In an effort to delay the City's lawful application of its Historic-Cultural Monument 


(Monument) designation process to their property at 12305 5th Helena Drive, Los Angeles, CA 
(Property), Petitioners Brinah Milstein and Glory of the Snow 1031 Trust (Petitioners) seek to 
enjoin the Los Angeles City Council (City Council) from lawfully voting on the Property's 
proposed designation as a Monument due to its connection with Marilyn Monroe. Petitioners have 
not-and cannot-show that the City's lawful vote would cause them irreparable harm. Likewise, 
Petitioners fail to show that they are likely to prevail on the merits; the City has acted, and 
continues to act, in accordance with the law, and at the urging of its constituents, to determine 
whether the Property should be designated as a Monument, The City respectfully requests the 
Court deny Petitioners’ motion for preliminary injunction (Pet'rs Mot.). 


H". FACTUAL BACKGROUND 


A. After the Historic Significance of the Property Came to the Attention of 
the City, It Began Its Lawful Monument-Designation Process. 


Petitioners purchased the Property in mid-2023 for $8.35 million to either expand their 
residence or the backyard of their residence next door. (Bank Decl. 43, Atwood Decl. 43, Ex. E.) 
Following a flood of communications by concemed constituents beginning late on Tuesday, 
September 5, 2023, staff at Council District 11 (CD11), which covers the property, learned that 
Petitioners planned to demolish the former residence of Marilyn Monroe. (Burman Decl. 4 10, 
Ex. A.) Los Angeles Department of Building and Safety (LADBS) issued a demolition permit No. 
23019-30000-03126, and grading permit, No. 23030-30000-04877 (Permits) on September 7, 
2023. (Bank Decl. 47, Exs. 10-11.) Beginning late on Tuesday night, September 5, 2023, 
members of the public flooded City phones and e-mails to express their dismay at the imminent 
demolition of the Property and their desire for the City to take steps to preserve the Property by 


initiating the Monument designation process. (Burman Decl. % 7, Ex. A; Pet'rs RIN, Exs. 36, 37, 
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38, 44). At this point, the City Council Agenda (Agenda) for Friday, September 8, 2023 (the next 
City Council meeting) had already been posted in accordance with the Brown Act; the Clerk 
posted the September 8th Agenda on September 1, 2023. (Burman Decl. 4 8-9). 

Confronted with the imminent (and irreversible) demolition of the Property, City Council 
acted to initiate the Monument-designation process set out at Los Angeles Administrative Code 
(LAAC) $ 22.171, et seq. On September 8, 2023, Councilmember Traci Park representing CD11, 
moved pursuant to Rule 23 of the Rules of City Council (Rule 23) that pursuant to state law there 
was a need for City Council to take immediate action to initiate consideration of the Property as a 
Monument (Rule 23 Motion) (Burman Decl. 4 5; Pet'rs RIN, Ex. 41). Rule 23 sets out conditions 
under which City Council may act on an item not posted to a meeting agenda but requiring 
immediate action, (Pet'rs RJN, Ex. 42.) The Rule 23 Motion identified the Property as "the only 


residence owned by actress Marilyn Monroe" and stated that "information has just been received. 


by the City that the demolition permit was issued on September 7, 2023." (Pets RJN, Ex. 41.) 


City Council unanimously voted to approve Councilmember Park's motion, initiating the City's 


f the Permits while 


LADBS physically posted notice of the stay on the Property's gate. (City's RJN, Ex. D). 


The Cultural Heritage Commission (CHC) sought to tour the Property pursuant to LAAC 


822.1718, however, their tour was delayed until January 11 and 12, 2024 due to scheduling 
conflicts with Petitioners. (City RJN, Ex. C.) On January 18, 2023, the CHC held a duly noticed 
public hearing on the proposed designation. (/d.) Prior to the meeting the Department of City 
Planning, Office of Historic Resources prepared, and signed, a staff report recommending the 


CHC recommend Monument designation of the Property to City Council. (Jones Decl. 94 2-4.) 
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The Planning and Land Use Management Committee (PLUM Committee) then held a hearing and 
voted on March 5, 2024 to make that same recommendation to the full City Council. (Pet'rs RIN, 
Ex. 51.) Before City Council heard the matter, Petitioners asked the City for an time extension to 
delay City Council's final decision on whether to designate the Property as a Monument; the City 
granted Petitioners’ request, and the last day for City Council to act is June 16, 2024. (/d., Ex. 52.) 


B. Petitioners Seek a Preliminary Injunction Enjoining City Council from 
Voting on the Proposed Monument Designation 


Petitioners filed a verified petition for a writ of mandate, a temporary restraining order, and 
preliminary injunctive relief against the City on May 6, 2024 (Petition). On May 9, 2024, 
Petitioners filed a motion requesting that the Court issue a preliminary injunction enjoining City 
Council from voting on the proposed designation of the Property as a Monument (Pet’rs Mot. at 1, 
21). Petitioners allege they will suffer irreparable harm without the injunction in the form of 
monetary damages and speculation that there may be increased visits to the Property by the 
members of the public. (/d. at 20.) Petitioners also claim they are likely to prevail on the merits- 
based theories that they have a vested right to the Permits, that their due process rights were 
violated, and that LAAC $ 22.171.12—setting out conditions for the City's temporary stay of the 
Permits—is unconstitutional. 


HI. STANDARD OF REVIEW 
A trial court's power to issue a preliminary injunction "is an extraordinary one and should 


be exercised with great caution and only where it appears that sufficient cause for hasty action 
exists." (West v. Lind (1960), 186 Cal. App. 2d 563, 565.) In determining whether to issue a 

preliminary injunction, the trial court considers two factors: (1) the reasonable probability that the 
plaintiff will prevail on the merits at trial (CCP §526(a)(1)), and (2) a balancing of the “irreparable 


harm" that the plaintiff is likely to sustain if the injunction is denied as compared to the harm that. 
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the defendant is likely to suffer if the court grants a preliminary injunction. (CCP $526(a)(2); 


14859 Moorpark Homeowner's Assn. v. VRT Corp. (1998) 63 Cal.App.4th 1396, 1402; Pillsbury, 


Madison & Sutro v. Schectman (1997) 55 Cal.App.4th 1279, 1283.) A decision on whether to 
issue a preliminary injunction generally lies in the trial court’s sound discretion. (Hunt v. Superior 
Court (1999) 21 Cal.4th 984, 999.) 


IV. LEGAL ARGUMENT 


A. Petitioners' Motion Must Be Denied Because They Fail to Show They 
Would Suffer Irreparable Harm 


1. Petitioners’ Conduct Does Not Demonstrate Irreparable Harm 
Because They Waited Eight Months to Pursue an Injunction and 
Requested a Time Extension for City Council to Act 


Petitioners’ own actions establish that they have not suffered, and will not suffer, 
irreparable harm. First, Petitioners waited eight months after the Rule 23 Motion to seek a 
preliminary injunction. Second, Petitioners requested a 60-day extension of time for City Council 
to act on a vote to designate the Property as a Monument. (Pet"rs RIN, Ex. 52). (West v. Lind, 
supra, 186 Cal. App. 2d 563, 565-566 [“[a]ppellant's demand for the extraordinary remedy [of a 
preliminary injunction) is inconsistent with her delay and on this ground alone, we could affirm 
the exercise of the trial court's discretion in denying the remedy sought"].) Petitioners’ delay 


shows no harm will result from allowing City Council to act by June 16, 2024. 


2. Petitioners Cannot Show Irreparable Harm Because the City 
Has No Control Over the Public’s Actions at Petitioners’ 
Property and a Preliminary Injunction Cannot Change That 


Petitioners also cannot show irreparable harm by speculating that tourists will travel to 
their neighborhood if City Council is not enjoined from voting on the Property’s designation as a 
Monument. Petitioners, who have chosen to live on a public street rather than, for example, in a 
gated community, argue that tourists will jeopardize their safety. However, “people looking over 


the gate, people reaching into [Petitioners'] mailbox, and people posing in front of the security 
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camera” do not constitute irreparable harm. (Pet rs Mot. at. 20). Moreover, the City has no control 
over members of the public who travel to Sth Helena Drive, which is a right-of-way accessible to 
the public by right, and a preliminary injunction would not block future public trips there. 


3. Petitioners Have Also Not Shown that Any Speculative 
Monetary Damages Would Result in Irreparable Harm 


Petitioners also cannot establish irreparable harm by alleging that they would suffer 
monetary damages in a "futile" pursuit of a City Council vote rejecting designation of the Property 
as a Monument. (Pet'rs Mot at 20). (Friedman v. Friedman (1993) 20 Cal.App.4th 876, 890 
[monetary loss does not constitute irreparable harm in the context of proposed injunctive relief" 
unless the monetary loss is unrecoverable]; Cal. Code Civ. Proc. $$ 562(a)(4), (5); Cal. Civ. Code 
38 3422(1), (2).) In other words, where the harm alleged is financial in nature, it is not irreparable 
and thus cannot support the issuance of an injunction; therefore, Petitioners have not set forth their 
burden of establishing irreparable harm. 


B. Petitioners Fail to Show a Likelihood of Success on the Merits 


1. Petitioners’ Allegations Regarding Defects in the Rule 23 
Motion are Barred by the Statute of Limitations 


Petitioners claim that the need for the Rule 23 Motion came to the City's attention prior to 
the posting of City Council's September 8, 2023 Agenda is barred by the Brown Act's statute of 
limitations. Under Government Code $ 54960. 1(c)(1), Petitioners had 30 days from the date of 
the Rule 23 Motion to make a written demand of City Council to cure or correct the alleged 
violation. (See County of Del Norte v. City of Crescent City (1999) 71 Cal. App.4th 965, 978.) 
Petitioners made no such demand within 30 days from September 8, 2023. At this late date, 


Petitioners are barred from alleging such violations. 
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2. Petitioners’ Rule 23 Claims Also Fail on the Merits as the City 
Did Not Become Aware of the Possible Historic Significance of 
the Property Until After City Council's Agenda Was Posted 


City Council acted lawfully pursuant to both the Brown Act, Government Code 


$ 54954.2(b)(2), and Rule 23 when it passed the September 8, 2024 Council Motion. Mirroring 


Government Code Section 54954.2(b)(2), Council Rule 23 provid 


[t]he [City] Council may act in a regular meeting on an item not posted on its agenda for 
the meeting if it determines by a two-thirds vote that pursuant to state law there is a need to 
take immediate action and that the need for action came to the attention of the Cit 


subsequent to the posting of the agenda .. . - 


(Pet'rs RJN, Ex. 42 (emphasis added). A Rule 23 finding carries “a strong presumption" of 
correctness, and the burden rests on the complaining party to convince the court that finding is 
contrary to the weight of the evidence. (Fukuda v. City of Angeles (1999) 20 Cal. 4th 805, 811-12) 
(internal quotation marks and citation omitted).) Petitioners allege "the need for action" to initiate 
the designation process for the Property "came to the attention" of the City prior, not subsequent, 
to the posting of the September 8, 2024 Agenda. (Pet'rs Mot. at 10.) Petitioners are incorrect. 

The City only became aware of the potential historic significance of the Property after the 
clerk had already posted the Agenda and less than 72 hours before the September 8, 2023 City 
Council meeting. Petitioners claim “the agenda item ‘came to the attention’ of the City when it 
received notice of the proposed permit and demolition in early August and well before the Agenda 
for September 8 was posted." (Pet'rs Mot. at 10 (emphasis added).) Petitioners’ permit 
applications at LADBS, however, tell the City nothing about the Property’s potential or specific 
historic-cultural value. In reality, the potential historic significance of the Property only came to 
the City's attention late on September 5, 2023. (Burman Decl. 4 10.) Pursuant to Government 
Code § 54954.2(a), the Agenda had already been posted on September 1, 2023. (Burman Decl. 


46) Having just been apprised of the Property’s connection with Marilyn Monroe and its 


"N 
CITY OF LOS ANGELES'S OPPOSITION TO MOTION FOR PRELIMINARY INJUNCTION 


imminent demolition, City Council thus acted lawfully when it initiated the Monument- 


designation process and a temporary stay on Petitioners’ Permits. 


3. Petitioners’ Claims Are Not Ripe for Adjudication and May Be 
Rendered Moot by a Final City Council Vote as to the Property 


Petitioners" claims are not ripe for adjudication until City Council votes on the Property’s 
designation. (York v. City of Los Angeles (2019) 33 Cal. App.Sth 1178, 1196 [“plaintiffs' due 
process and equal protection claims are also not ripe . . . . [o]nly a final determination by the 
responsible agency enables a reviewing court to determine the constitutional questions plaintiffs 
purport to raise in this action"].) City Council has until June 16, 2024 to approve or disapprove the 
designation. (Pet'rs RIN, Ex. 52.) If it rejects a designation of the Property as a Monument, 
Petitioners’ claims would be rendered moot. (Simi Corp. v. Garamendi (2003) 109 Cal. App.4th 


an have no practical impact or cannot provide 


1496 ["[a] case becomes moot when a court ruli 
the parties with effective relief"].) At this time, their claims thus are not ripe for adjudication. 


4. The Court Lacks Jurisdiction Because Petitioners Have Not 
Exhausted Their Administrative Remedies 


The Court lacks jurisdiction to decide Petitioners’ claims because Petitioners failed to 
exhaust their administrative remedies before filing suit. Before seeking relief from a local 
administrative agency's decision, a party must first exhaust administrative remedies provided by 


local ordinance. (Abelleira v. District Court of Appeal (1941) 17 Cal. 2d 280, 292.) This rule is not 


a matter of judicial discretion, but rather a "jurisdictional prerequisite." (Id. at 293.) 
Petitioners allege that they have no available administrative remedies (Petition 4 87) and 

complain that the City unlawfully issued a temporary stay of the Permits, but Petitioners could 

have appealed through LADBS in September 2023. (Los Angeles Municipal Code (LAMC) 


$$ 91.105.1, 98.0403.2, (City's RJN, Ex. B).) As Petitioners failed to do so, their suit is premature. 
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Moreover, even if City Council ultimately approves the designation of the Property as a 
Monument, Petitioners could pursue demolition of the Property pursuant to LAAC 88 22.171.14 
& 22,171.15. (Pet'rs RIN, Ex. 31 (setting forth the procedure for demolition of a Monument).) 

Since Petitioners failed to exhaust their administrative remedies—a jurisdictional 
prerequisite to suit—the Court should conclude for the purposes of considering their motion for a 
preliminary injunction that they cannot win on the merits. 

5. Petitioners Do Not Have a Vested Right to the Permits 
All three of Petitioners’ arguments to vested rights to the Permits fail: first, they have not 


second, 


performed substantial work or incurred substantial liabilities in reliance on the Permit 
LAMC § 91,106.4.5.1 did not grant vested rights to the Permits; and finally, Petitioners misread 
an inapplicable federal bankruptcy case to provide a third path to vested rights to the Permits. 


First, Petitioners do not qualify for the judicial vested rights doctrine articulated in Avco 


Cmty. Devs., Inc. v. S. Coast Reg'l Com. (1976) 17 Cal. 3d 785 (4vco). Under the doctrine: 


[i]t has long been the rule in this state and in other jurisdictions that if a property owner has 

performed substantial work and incurred substantial liabilities in good faith reliance upon a 

permit issued by the government, he acquires a vested right to complete construction in 

accordance with the terms of the permit. 
(Id. at 791.) As a corollary to the above rule, “‘even after a permit has been issued, it may be 
revoked by an administrative body on the basis of a subsequent change in the zoning laws unless 
the permittee has made substantial improvements in good faith reliance on the permit.’ " (City of 
W. Hollywood v. Beverly Towers, Inc. (1991) 52 Cal. 3d 1184, 1197.) 

In Aveo, where the developer had spent more than $2 million and had incurred liabilities of 
over $700,000 in anticipation of a construction of a planned community—but had not been issued 
any building permit—the court determined that the developer had not acquired a vested right to 


such permits. (Avco, supra, 17 Cal. 3d 785, 789-790.) The court explained that its decision rested 
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on sound policy grounds because of the importance of maintaining flexibility in land use control 
(Id. at p. 797; see also Call v. Feher (1979) 93 Cal. App. 3d 434, 442-43.) The court further noted 
that "it cannot be assumed that [a builder who has obtained a building permit] would be entitled to 
a vested right if he did not perform substantial work under the permit.” (Id. at 396.) 

Petitioners in effect argue that the Permits vested based on Petitioners’ expectation that 
they would have performed substantial work and incurred substantial liability in reliance on the 
Permits but for City Council's motion to initiate a proposed designation of the Property as a 
Monument. (Cf. Aveo, supra, 17 Cal. 3d 785, 795 ["[t]he contention that Avco was entitled to a 
building permit because the county would have been compelled to issue it upon mere application. 
has no merit"].) Petitioners cite to Stewart, but that case is inapplicable to a claim to vested rights 
from substantial reliance on permit approvals—there, the Court observed that, "[a]s Stewart 
essentially concedes, the permit-vesting ordinance provides the only potential basis for finding a 
vested right here." (Stewart Enters., Inc. v. City of Oakland (2016) 248 Cal.App.4th 410, 418.) 

In fact, Petitioners did not perform substantial work or incur substantial liability in good 
faith reliance upon the Permits, so they cannot claim such a basis for having a vested right to the 
Permits. The City issued the Permits on September 7, 2023. (Bank Decl. 4 7, Exs. 10-11). 
Petitioners allege they received certain invoices and made certain payments for services "in 
anticipation of, and reliance upon, the City issuing a demolition permit and a grading permit for 
the Property.” (Bank Decl. 4 5). They provided photocopies of personal checks, not canceled 
checks. (Bank Decl. 1 6, Exs. 3, 4, 6, 8). Regardless, other than a $269.25 payment for services 
performed on September 8, 2023, it appears each specifically alleged invoice and payment as to 


the Property came before the Permits were issued. (Bank Decl. 4 6, Exs. 3-9). 
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Second, Petitioners erroneously argue that they acquired a vested right by an implicit grant 
under LAMC $ 91.106.4.5.1. They claim a so-called “30-day *preservation' hold period" is set 
forth in LAMC 8 91.106.4.5.1, with Petitioners relying on this misreading to argue the provision 
confers demolition permit applicants with a vested right after the "hold period" ends and that they 
are not subject to the City's Code, in particular to the Historical-Cultural Monument Ordinance. 

There are two main issues with this argument. The first issue is that Petitioners 
misconstrue the requirements of LAMC § 91.106.4.5.1. Applicable to buildings that are more than 


45 years old, this provision establishes notification-of-demolition requirements for the both the 


City and applicants to be satisfied at least 30 days prior to issuance of a demolition permit. (Pet'rs 
RIN, Ex. 32). Petitioners claim that LAMC § 91.106.4.5.1 “creates a vested right once the 30-day 
hold period expires.” (Pet'rs Mot. at p.16). Contrary to Petitioners’ assertions, however, the 
provision unambiguously does not set out such an expiration point and instead establishes a 
requirement of a minimum 30-day notice period prior to issuance of a demolition permit. 
Ultimately, neither LAMC § 91.106.4.5.1 nor any other provision of the LAMC or LAAC 
exempts a property owner from the Historical-Cultural Monument Ordinance. 

Next, the cases Petitioners cite to are inapposite. In Davidson v. County of San Diego 
(1996) 49 Cal.App.4th 639 (Davidson), the court found the clear language of a zoning ordinance 
provision conferred a vested right for land use permit applicants “only [to] be required to meet the 
ion is filed.” 


rdinance that were in effect on the date that 


rovisions of this [Zoni 


(Davidson, 49 Cal. App 4th 639, 642-643; 648; see also Stewart, 248 Cal.App.Ath 410, 418 [under 
its plain terms, the permit-vesting ordinance conveyed a vested right because it shielded the holder 
of a lawfully issued building permit from having to comply with any subsequently adopted zoning 


uthorized by said permit.’ ”].) 


regulations if such regulations would ‘prohibit the construction ... 
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Likewise, without directly speaking of "vested rights," the court in Russian Hill 
Improvement Assn. v. Board of Permit Appeals (1967) 66 Cal.2d 34 (Russian Hill) found that a 
provision of a municipal planning code protected only permits "which had achieved administrative 
finality” from "subsequent changes in the zoning ordinances" —and that, prior to enactment of the 
provision, “even a permit which had achieved administrative finality could be revoked on the basis 


of a subsequent change in the zoning laws." (Russian Hill, 66 Cal.2d 34, 38-39.) The provision 


stated in relevant part that *"[a]ny building or use for which a permit has been lawfully granted 


id 


rior to the effective date of an amendi to the City Planning Code 


used in accordance with the approved plans . ...”” (Jd. at 36, n.1.) (Emphasis added.) In briefly 
considering Russian Hill, the court in Davidson thus interpreted the former case as involving a 
code provision that "gave developers vested rights upon receiving a valid building permit, as 
opposed to having to spend substantial sums in reliance on the permit prior to obtaining such 
rights." (Davidson, supra, 49 Cal.App.4th 639, 642-647.) (Emphasis added.) 


Davidson and Russian Hill only involved explicit statutory grants of vested permit rights— 


neither therefore supports Petitioners’ argument that LAMC $ 91.106.4.5.1 is implicitly rendered 


meaningle: 


Finally, Petitioners erroneously claim they acquired a vested right to the Permits because 
City Council was “intimately familiar” with Petitioners’ plans for the Property, with Petitioners 
citing only to a federal bankruptcy court decision, San Clemente Estates v. City of San Clemente 


(Bankr. S.D. Cal. 1981) 12 B.R. 209. Petitioners portray the city council's intimate familiarity 


with the developers’ project in San Clemente Estates as the basis for the court's holding that the 
developers had a vested right to complete their project—but that discussion was at best ancillary to 


the court's core reasoning that, although the developers had not obtained any grading or building 
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permits, the city had issued a use permit and approved a final tract map that afforded 
"substantially the same specificity and definition to a project as a building permit.” (/d at 216- 
217.) No analogous permitting situation—and no vested rights—exist here. 


6. — Councilmember Park’s Remarks Reflect Her Obligation to 
Share Her View on a Legislative Matter of Public Importance 


In the quasi-legislative activity of initiating consideration of a Monument, Councilmember 
Park had a right and an obligation to her constituents to state her view in her capacity as a 
legislator on a matter of public importance. In Cohan v. City of Thousand Oaks (1994) 30 Cal. 
App. 4th 547, the court acknowledged that "a councilperson has a right to state views or concerns 
on matters of community policy without having his vote impeached . . . [and the] opposition of 
neighbors to a development project is a legitimate factor in legislative decisionmaking.” (Cohan, 


30 Cal. App. 4th 558-559; see also City of Fairfield v Superior Court (1975) 14 Cal. 3d 768, 780- 


781 [*A councilman has not only a right but an obligation to discuss issues of vital concern with 
his constituents and to state his views on matter of public importance"].) Councilmember Park was 
thus lawfully fulfilling her obligations as a legislator by voicing her position on a matter of 


‘community policy and public concern. 


7. Los Angeles Administrative Code § 22.171.12 Is Both Facially 
Constitutional and Constitutional As-Applied to Petitioners 


Petitioners are unpersuasive in suggesting that LAAC § 22.171.12 is facially 
unconstitutional based on a theory that it “unlawfully treats vested permits the same as unvested 
and not-yet-issued permits” and does not require notice or an opportunity to be heard. (Pet'rs Mot. 
at 17.) First, Petitioners have not established that vested permit rights may be affected by the 
Provision, and they further fail to account for case law holding that vested rights to permits are not 


immune from impairment or revocation. (Davidson, 49 Cal.App.4th at 649.) Second, Petitioners” 
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allegation that LAAC $ 22.171.12 fails to afford adequate notice or an opportunity to be heard 
cannot be squared with the requirements to adequate notice and an opportunity to be heard found 
throughout the City's Monument-designation process—including at public meetings held by the 
CHC, the PLUM Committee, and the full City Council. (LAAC $ 22.171.10.) 

Petitioners likewise fail to establish that LAAC § 22.171.12 violates the Constitution as 
applied to Petitioners’ Property. As explained above, Petitioners have not acquired a vested right 
to the Permits, Moreover, as to the notice provided to Petitioners, due process “does not require 


actual receipt or actual knowledge; notice by mail or other means reasonably calculated to provide 


actual notice is sufficient." (/n re Emily R. (2000) 80 Cal. App. 4th 1344, 1353; Cradduck v. 
Financial Indem. Co. (1966) 242 Cal. App. 2d 850, 860 [“Due process requires no more than ‘fair 
notice""].) LAAC § 22.171.10(d) unambiguously sets out notice requirements for the City as to 
parties such as Petitioners—stating that "[t]he owner of record of a property shall be notified in 
writing . . . that the Temporary Stay pursuant to Section 22.171.12 of this article has been initiated. 
The Notice shall be sent via Certified Mail, Return Receipt Requested." Here, the City physically 
| posted such a notice to the gate of the Property on September 8, 2023. (City RIN, Ex. D). 
Moreover, the City’s Monument-designation process has given Petitioners adequate notice and an 
opportunity to be heard, Petitioners and their counsel, in fact, appeared at each meeting including 
the CHC meeting on January 18, 2024, (City’s RIN, Ex. C), and the PLUM Committee meeting 
on March 5, 2024, (Pet’rs RJN, Ex. 51). Likewise, Petitioners and their counsel will have notice 
and an opportunity to be heard when City Council ultimately votes on whether to designate the 
Property as a Monument. Moreover, since September 8, 2023, Petitioners’ counsel has been in 
active communications with the Planning Department, Councilmember Parks* Office, the City 


Attorney's Office, and other City bodies. (See, e.g., Bank Decl. & Pet'rs RJN and exhibits.) 
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8. The City Followed its Code Requirements in the Initiation and 
Subsequent Preparation of the Nomination 


The City followed LAAC § 22.171.10(cX2). Section 22.171.10 is titled "Procedure for 
City Council-Initiated Designations” and states "[u]pon receipt of any proposed designation 
initiated by the Council, the Commission shall, pursuant fo Section 22.171.8 of this article, 
” (LAAC 8 22.171.8(c(2) 


inspect and investigate the proposed Council-initiated designation. . 


(emphasis added). LAAC § 22.171.8 states: "The Commission, its sub-committee or the staff of 
the Department acting on behalf of the Commission shall inspect and investigate any site, 
building or structure, including, but not limited to, touring or reviewing photographic or 
videographic records of the site, building or structure...” The staff of the Department means the 
Planning Department which includes the Office of Historic Resources. (See 
hitps://planning.lacity.gov/preservation-desigi program-overview (last visited May 20, 2024).) 
‘The City followed the exact requirements of LAAC $$ 22.171.10 and 22.171.8 in this 
matter, and the City is perplexed at Petitioners’ argument to the contrary. (Pet.’s Mot, at 7, 11-12, 
18). CDI initiated consideration of the Property. Thereafter, a report with substantial evidence 
and Planning staff recommendation was prepared regarding the Property. Staff reviewed and 
vetted the report and made a report and recommendation to the Commission. (City’s RIN, Ex. C; 
Jones Decl, 44 2-4.) The Commission also considered all evidence submitted by Petitioners which 


argued against designation of the Property. Accordingly, Petitioners contentions fail. 


9. Petitioners’ Allegations Suggest They Are Engaging in 
Unauthorized “Piecemealing” or Segmentation of Their 
Backyard Project, and the Demolition Permit Is Not Ministerial 


Petitioners claim to have bids “well in excess of $100,000" for more work at the Property. 


Their demolition permit, on the other hand, claims that demolition is not sought in furtherance of a 

larger project. (Bank Decl. 4 3, Ex. 10; City RIN, Ex. F.) Petitioners’ declaration appears to be 

false, and Petitioners are not entitled to a ministerial demolition permit if they are actually seeking 

to pursue a discretionary project under the California Environmental Quality Act (CEQA). CEQA 

requires that environmental considerations not be concealed by separately focusing on isolated 

parts, overlooking the cumulative effect of the whole action. Orinda Ass'n v Board of Supervisors, 
19 

'OSITION TO MOTION FOR PRELIMINARY INJUNCTION 


CITY OF LOS ANGE! 


^ “ > w 


182 Cal. App. 3d 1145 (1986). If a normally ministerial demolition permit is part of a larger 
discretionary project, environmental review of the demolition and the subsequent development is 
required, because CEQA prohibits piecemeal environmental review of a single project. d. 
Petitioners’ contentions of extensive planning efforts suggest they are piecemealing a 
project on the Property which may be subject to discretionary, not ministerial, approval. 
Accordingly, Petitioners’ contention that the City has a ministerial duty to issue the demolition 
permit fails, the City should not have issued the demolition permit without further inquiry, and 


Petitioners are not entitled to enjoin a City Council vote on designation of the Property. 
10. Issuing a Preliminary Injunction Would Violate Public Policy 
Enjoining the City from holding a duly required public hearing required by the LAAC is 


against the public interest. "Where . . , the defendants are public agencies and the plaintiff seeks to 
restrain them in the performance of their duties, public policy considerations also come into play. 
There is a general rule against enjoining public officers or agencies from performing their duties.” 


(Tahoe Keys Property Owners’ Assn. (1994) 23 Cal.App.4th 1459, 1471.) 


Here, LAAC § 22.171.10(¢)(2) requires City Council to consider the Commission's 
recommendation on Monument designation, It would be against public policy to prevent the City 


from complying with its duty under the Code to complete the designation process. /d. In order to 


overcome the general rule against enjoining public officers or agencies from performing their 


duties, Petitioners must make a “significant showing of irreparable injury” in order to obtain such 
an injunction preventing the City from complying with its duty under the Code. /d. As further 


discussed herein, Petitioners have not made such a significant showing of irreparable injury— 


especially when balanced with the irreversible loss of a potential historic Monument. 


V. CONCLUSION 
The City respectfully requests the Court deny Petitioners’ motion for preliminary 


injunction. 
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